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SUBCOMMITTEE No. 3, 
Washington, D.C., Friday, July 31, 1959. 


The subcommittee met at 10 a.m., Hon. mn Mendel Rivers (chair- 
man of the subcommittee) presiding. 

mo Rivers. A quorum is present. Let the committee come to 
order 

We will take up H.R. 1695, a bill by Mrs. St. George for the relief 
of Col. Francis E. Resta. 

Without objection a copy of the bill will appear in the record at 
this point. 

(H.R. 1695 is as follows:) 


[H.R. 1695, 86th Cong., 1st sess.] 


A BILL For the relief of Lieutenant Colonel Francis E, Resta 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That notwithstanding any other provision of 
law, Lieutenant Colonel Francis E. Resta (serial number TM 1000) shall be 
advanced on the Army retired list to the grade of colonel, and shall be entitled 
to receive all rights and benefits of a commissioned officer of that grade, effective 
from the date of his retirement. 

Mr. Rivers. The purpose of our meeting this morning is to conduct 
hearings in respect to H.R. 1695, a bill introduced by our colleague, 
Mrs. St. George, for the relief of Lt. Col. Francis E. Resta. 

The purpose of the bill as introduced by Mrs. St. George is to 
authorize the promotion on the retired list of Lt. Col. Francis E. Resta 
from the present grade of lieutenant colonel to the grade of colonel 
retroactive to the date of his retirement which was September 29, 1954. 

The Department of Defense has submitted a very detailed report on 
this legislative proposal and has indicated in effect that it saan have 
no objection to the bill if it were modified to authorize Lieutenant 
Colonel Resta’s retirement for physical disability in the grade of 
lieutenant colonel. 

At the present time Lieutenant Colonel Resta is not on the disability 
retired list despite the fact that his retirement resulted from a physical 
disability which was ratable at 100 percent. His failure to be placed 
on the disability retired list materially reduces the monetary benefits 
available to Lieutenant Colonel Resta in that if he were in fact on the 
disability retired list, and since his physical disability is ratable at 
100 percent, his retired pay would be excluded from the concept of 
gross income under the provisions of 104(4) of the Internal Revenue 
Code. 
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On the other hand, Lieutenant Colonel Resta’s present retired pay 
amounts to $616.13 per month, and in event he were promoted to the 
grade of colonel this would entitle him to receive retired pay in the 
amount of $738.35 per month. 

In summary, therefore, it appears that our problem is to (1) decide 
whether Colonel Resta was the subject of some inequity because of 
technicalities in the law and (2) in the event we determine that an 
inequity exists whether to correct this inequity by promoting him to 
the grade of full colonel or permitting him the right to be placed on 
the physical disability retired list. 

The Department of the Army is represented here this morning by 
Maj. Noel Cipriano, who will give the detailed position of the Depart- 
ment of the Army on this proposal. 

It seems as if he were treated with some inequity and he is entitled 
to be retired as colonel, it should be a full colonel on the disability 
retired list. 

Now, the Army proposed that he be given a lieutenant colonelcy on 
the disabled list? 

Major Cipriano. I am Maj. Noel J. Cipriano, Chief of Legislative 
Claims Division, Office of Judge Advocate General, Department of 
the Army. 

Yes, sir. The promotions affected in this particular instance—may 
I just refer to the status of this particular officer? 

Mr. Rivers. It has to stand on its own feet. 

Major Cipriano. He was director of the band at the Military 
Academy and there has been—not a private Jaw, a general law—but 
there has been legislation specifically for the appointment and then 
subsequently the increases in rank of the director of the band at the 
Military Academy. 

Mr. Rivers. It is always by legislation instead of a promotion list? 

Major Cipriano. That is correct, sir, until finally the law was 
worded that the Secretary of the Army may promote to any rank, 
may promote the director of the band at the Military Academy to 
any rank. 

The result is, of course, that the Secretary of the Army could pro- 
mote someone from captain to full colonel under the current law who 
occupies that position. 

Colonel Resta’s promotions came in normal fashion, but he was 
not promoted on the Army list or through the normal promoting 
procedures. In other words, he was not on the list. 

Mr. Rivers. Well now, the Secretary overlooked him too? 

Major Cipriano. No, sir, the Secretary of the Army determined 
he was entitled to lieutenant colonel—he established the grade of 
lieutenant colonel for that position——— 

Mr. Rivers. Was that before or after the law? 

Major Creriano. After the law. 

Mr. Rivers. Why didn’t the Secretary promote him? 

Major Creriano. He promoted him to major and ultimately to 
lieutenant colonel and apparently felt that was the grade commensu- 
rate with the position that he held. 

Mr. Rivers. Then he is not entitled to be promoted by law. 

Major Cipriano. That is right, sir. 

The law to which Colonel Resta refers as a basis for his claim for 
promotion after retirement to full colonel does not relate to his par- 
ticular status because he is not a member of the general class. 
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The Comptroller General, in a detailed opinion, considered his 
claim and denied it and the Department of the Army, using the same 
legal reasoning of the Comptroller General, likewise feels that-—— 

Mr. SLATINSHEK. Let me interrupt here. Some of the members 
are not aware of what you have reference to. There is a special act 
of Congress designed to take care of again a hump situation. It 
said if an officer in the Army had 28 years of commissioned service; 
was in the rank of lieutenant colonel and had had service prior to or 
during World War I, he, if he voluntarily retired, which would of 
course alleviate the hump situation, would be authorized to be retired 
in the grade of colonel and be authorized the moneys that would be 
pavable to that grade. 

This, of course, this particular law applied to officers generally in 
the Army. Now, Colonel Resta’s situation was unique, he had been 
in fact on active duty during World War I, so he referred to this 
particular statute and claims in view of this statute being on the 
books, “I feel that I should have been retired in the grade of colonel.”’ 

The Comptroller General in an opinion stated that this legislation 
was designed to take care of all the officers in the Army other than 
special type officers. 

Mr. Rivers. Line officers, so to speak. 

Mr. SuatinsHeEK. And other than special officers like Colonel 
Resta. 

Mr. Rivers. There is one thing that worries me. Was it the 
custom that when that fellow hung up his baton they gave him the 
full coloneley in retirement? Was that the custom over the years? 

Major Cipriano. No, sir, he is the first person to fit under this 
particular situation because Colonel Resta has held that position 
since, we say the year one, but since 1934, and there has been no 
similar case. 

Mr. Rivers. So the Secretary of the Army wants to do something 
for him and since he is in effect disabled and was disabled at the time 
of retirement- 

Major Cipriano. Yes. 

Mr. SLATINSHEK. Because Colonel Resta was in this unique situa- 
tion there was no provision for him to be retired as a disability retiree. 

Major Cipriano. The law creating his position did not entitle him 
to physical disability retirement benefits. 

Mr. Bray. His tax income as a lieutenant colonel retired would be 
somewhat similar to a colonel on the nondisability retired list so he 
is getting financially substantially what Mrs. St. George’s bill would 
give. 

Mr. Rivers. By virtue of the fact that he is being excluded for the 
disability. 

Mr. Bray. It is somewhat similar. 

Mr. Rivers. Are there any questions? 

Mr. Morris. I believe I understand the situation pretty well. 
I might ask this question: Would that man be the one and only 
person in this category or would there be others? 

Major Crprtano. He is the only one who is in that category, that 
has been in that category in the past or is in that category in the 


future. There may be others in the future who serve as director of 


the band at the Military Academy and who have vacated a regular 
position to take that statutory position and subsequently have to 
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retire for physical disability who would not be entitled to those 
physical disability benefits because the statutory basis for the position 
did. not include physical disability benefits. So the Army is of the 
opinion that for Colonel Resta’s case we have to do it by a private 
relief bill. But we point out in the Army report that it was apparently 
an oversight that these persons had been excluded from physical 
disability benefits and for future persons- 

Mr. Rivers. Does your amendment take that into consideration? 

Major Cipriano. No, sir. This is a private relief bill and we 
couldn’t do it. 

It is anticipated the Army will ultimately process it for submission 
as a part of the Department of Defense legislative program. 

Mr. Morris. I wanted to pursue my point for just a moment. 

I know every good person always wants to relieve any inequities as 
to individuals as well as groups. That is our purpose in life, is to try 
to pass wholesome laws and to prevent inequities and to further 
justice. 

Always in an effort to do that is the question of precedence that 
might cause a flood of bills along this line and make it, of course, a 
heavy burden upon the taxpayer and so on, although it should be done 
even if it is—unless it is an unreasonable burden, one that can’t be 
met, we should take care of our obligations. 

And so the point I was trying to get particularly for the record was 
as to whether or not the bill, if it should be enacted as amended or 
enacted at all, whether or not it would probably cause a flood of bills 
along this line. 

Major Cipriano. No, sir. There are only three unique positions 
that I can visualize, I think, that would compare. You see, this re- 
lates specifically to a position in the Army. Namely, that of Director 
of Music at the Military Academy. I assume there would be a com- 
parable position at the Naval Academy and at the new Air Force 
Academy. 

The law, as it stands now, permitting the Secretary of the Army to 
determine and promote the rank satisfied the earlier inequity that he 
was limited to the rank of captain, so that now he may be ultimately 
promoted to a rank that is determined to be commensurate with the 
position. 

I assume that that is the same situation at the other academies 
under this same law, or a very similar law. 

Mr. Morris. To put it in a few words, would you say that it 
probably would affect few people instead of many? 

Major Cipriano. Very few, yes, sir. I would even qualify it 
further. 

Mr. SuaTINnsHEK. Actually this legislation will take care of Colonel 
Resta. The Army will necessarily, I believe, coordinate and develop 
a legislative change to existing law so that these people in the future 
will be eligible for placement on the disability retired list as are the 
other officers and that will clear up any problems in the future. 

Mr. Rivers. You tell them to get that thing up here next year. 

Mr. Bray. I think it could be worked out in the future. If this 
is not pretty well explained, it,is the type of bill that'could be vetoed. 





Mr. Rivers. Their report has been cleared by the Budget and that, 
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Mr. Wampter. | have a question just for information. Why par- 
ticularly is the music department down there in such a position as this 
any more than probably the English department or the head football 
coach? 

Mr. Rivers. The professors up there are under special statute. 

Mr. Wamp.er. Well, why wouldn’t we meet this under this situa- 
tion? 

Mr. Rivers. They have a special law for that. 

Major Cipriano. They discovered they had nothing to cover the 
director of music at the Academy. 

Mr. Rivers. Just as a matter of information, I think the professors 
in the military academies go according to their degrees, don’t they? 
Doctors of philosophy and all; they give them a kind of a sliding 
rule—— 

Major Cipriano. There is authority vested in the Secretary by 
Congress. 

Mr. Bray. The heads of departments are given a regular professor- 
ship. The other instructors that are detailed there really come off 
the promotion roll. 

You arrive at a different situation when you come to the capabilities 
to make a man a good band director. That may not fit into anything 
else. It is an entirely different situation and we will always have 
our troubles. I don’t know this man at all. He might be totally 
equipped to be a professor; he might be totally equipped tempera- 
mentally or professionally to be an officer in any other capacity. 

Mr. Wampter. I think there should be some uniformity. 

Mr. Rivers. Off the record. 

(Discussion off the record.) 

Mr. Wampter. I see they are rather specific with the professors, 
but not with the music men. 

Mr. Rivers. Are there any other questions? 

What is the proposal, strike out all after the enacting clause and 
insert what? 

Mr. SLATINSHEK. The Army has recommended that the legislation 
be changed as follows and I quote: 

That notwithstanding any other provision of law, Lt. Col. Francis Resta 
(TM-—1000) may be retired for physical disability as determined by the Secretary 
of the Army under the provisions of title 10, United States Code, section 1201, 
and he shall be entitled to receive all rights and benefits provided by law to an 
officer of the Army with the same grade, length of service, and physical disability, 
effective from the date of his retirement. 

Mr. Rivers. If it is 100 percent as of that date, the Secretary will 
have a discretionary power to award it to him? 

Major Cipriano. Yes. He was given 100 percent for malignancy 
and another 20 percent for something else. His prognosis is not too 
good. 

Mr. Rivers. You have heard the proposal by the Army, as read 
by our counsel. Is there any question on it? 

Mr. Bray. I move the bill be so amended. 

Mr. Morris. This is off the record. 

(Discussion off the record.) 

Mr. Rivers. You have heard the motion by the gentleman from 
Indiana. Those in favor of the motion say ‘‘aye.” 

Opposed? 
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There is no opposition. 

The “ayes” have it and it is so ordered. The bill will be pre- 
sented as amended to the committee as it meets on Tuesday, and I 
believe that is the last meeting of the committee. 

(Whereupon, at 10:45 a.m., the subcommittee adjourned, to recon- 
vene at the call of the chairman.) 
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